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RCSA Submission Highlights
The Recruitment & Consulting Services Association (RCSA) is pleased to make this submission to the
Victorian Inquiry into the Labour Hire Industry and Insecure Work. Key points of this submission include:
1. RCSA submits that the Victorian government should be examining ways to harness the benefits of
genuine professional on-hire worker services rather than restrain them by introducing new forms of
negative regulation which will do little to prevent non-compliant behaviour amongst exploitative
labour contractors.
2. That ‘Labour hire’ is an imprecise and commonly misused term. The absence of precise and
consistent terminology in the employment services industry is contributing to confusion, especially
when we examine exploitation of vulnerable workers by labour contractors within the horticulture
and food processing industries.
3. RCSA Members, in the provision of private employment services, provide work opportunities
and improved working lives on a level which cannot be ignored. The on-hire worker services
sector employs over 300,000 employees and generates $19 billion in revenue for the Australian
economy.
4. The evidence from regulatory agencies is that genuine on-hire worker service firms demonstrate
high levels of compliance and, in fact, are commonly better performers in workplace relations
and WHS compliance than direct hire employers. Therefore, there is no justification for the
introduction of negative licensing which will only increase costs and make non-compliant labour
contractors comparatively cheaper and therefore more attractive to unsophisticated end-users.
5. It is misleading and counterproductive if trade unions and certain political groups misrepresent
flexible forms of work as ‘precarious’. Flexible forms of employment are key enablers for
businesses to retain and create jobs whilst staying adaptable and competitive.
6. RCSA and employers internationally are concerned by the lack of clarity and usefulness of the
definition of ‘precarious work’ and particularly by suggestions that flexible forms of employment are
systematically precarious.
7. The ESI Code adopts a more proactive approach that can, in concept, utilise the accreditation of
employment services as the principal means of balancing supply side and demand side pressure and
responsibility for the achievement of positive outcomes.
8. The ESI Code would, without the need for licensing or more restrictive forms of regulation, articulate
professional standards of Equal Opportunity & Diversity, Service; Integrity & Good Faith, Cooperation, and Assurance in dealings for the supply and acquisition of employment services and would
provide access to consumer and unfair competition remedies in circumstances where labour market
exploitation occurred in contravention of the Code.
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Introduction to RCSA
The Recruitment & Consulting Services Association Australia & New Zealand (RCSA) is the leading industry
and professional body for the private employment services sector in Australia and New Zealand which
includes recruitment services, on-hire worker services and HR services. It represents over 3,800 corporate
and individual Members with over 60% of Australia’s on-hire workers being engaged by RCSA corporate
members.
RCSA members assign (on-hire) and place employees and independent contractors within business,
government and not-for-profit organisations operating within every industry and State in Australia. They
also provide workforce consulting and HR services to improve the productive capacity of Australian
business in an ever-changing global economy.
The RCSA membership is focused on promoting positive outcomes for business, workers and governments
across Australia. The RCSA sets the benchmark for recruitment and on-hire industry standards through
the establishment of codes, representation of the industry, education of members and stakeholder,
research and business support.
RCSA members, as professional employers and labour market facilitators, operate in accordance with
Australian workplace law and relevant standards. Their knowledge, understanding, interpretation and
support of the law is evident in everyday dealings with clients, employees and independent contractors.
All RCSA member organisations and Accredited Professionals agree to abide by the ACCC authorised RCSA
Code for Professional Conduct.

RCSA Code for Professional Conduct
RCSA has a Code for Professional Conduct (the Code) which is authorised by the ACCC. In conjunction with
the RCSA Constitution and By Laws, the Code sets the standards for relationships between Members, best
practice with clients and candidates and general good order with respect to business management,
including compliance. Acceptance of, and adherence to, the Code is a pre-requisite of Membership. The
Code is supported by a comprehensive resource and education program and the process is overseen
by the Professional Practice Council appointed by the RCSA Board. The Ethics Registrar manages the
complaint process and procedures with the support of a volunteer Ethics panel mentored by RCSA's
Professional Practice Adviser, Barrister Andrew Wood.
RCSA’s objective is to promote the utilisation of the Code and our proposed Employment Services Industry
Code to achieve self-regulation of the on-hire worker services sector, wherever possible and effective,
rather than see the introduction of additional legislative regulation. The Employment Services Industry
Code (ESIC) would, if approved, become a prescribed industry code under Australian competition law.
A copy of the current RCSA Code for Professional Conduct is attached as Attachment 1 and further
information is available upon request, including information on the process for resolution and
enforcement.
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What is ‘Labour Hire’?
‘Labour hire’ is an imprecise and commonly misused term. RCSA has not used, nor encouraged, the use
of the term for many years and utilises and promotes the term ‘on-hire’ which was incorporated in to
Australia’s Modern Awards in 2010.
The confusion associated with the use of multiple terms to describe on-hire worker services
has resulted in confusion as to the method of engagement and the provision of correct
entitlements to workers.
We are opposed to the use of the term ‘labour hire’ for the following reasons.


The term is imprecise and non-descriptive.



The term is, almost wholly, used to describe blue collar occupations within industries such as
manufacturing, construction, logistics and mining. The term fails to account for the majority of
on-hire occupations within industries such as health, business administration,
telecommunications, information and communications technology (ICT), professional services,
education, finance and hospitality.



The term has grown, in general use, to describe all forms of outsourced labour service including
contracting services and does not account for the true elements of genuine on-hire worker
services where a worker is assigned to perform work under the general guidance and instruction
of a host organisation.



The term does not account for the method of engagement adopted i.e. employee or independent
contractor.

Workers on-hired to a client to work under the client’s general guidance, instruction and supervision are
often referred also referred to as ‘agency workers’, ‘temporary employees’, ‘contractors’ and a range of
other titles.
Outlined below is a selection of terms used within different industries and occupations to assist the inquiry
to have a more informed discussion.
Industry / Occupation
Manufacturing and Logistics
Construction and Mining
Health
Media and Communications
ICT
Professional e.g. engineers, scientists, managers
Hospitality
Office Support
Agriculture and Horticulture
Cleaning services
Security services
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Common Terms for On-hire Workers
Labour hire worker
Labour hire worker
Agency worker
Agency worker
Contractor
Contractor
Temp’
Temp’
Labour hire worker
Contractor
Contractor
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RCSA promotes the use of the term on-hire employee for employees and on-hire contractor individual
independent contractors assigned to work for a host organisation. Collectively we describe both forms as
on-hire workers. This terminology allows us to be more descriptive. See below for an example of the
descriptive terminology we use in discussions with members, their workers and other stakeholders.
Term
On-hire casual employee
On-hire permanent employee

On-hire part-time employee

On-hire maximum-term employee

On-hire contractor (individual)

On-hire contractor (incorporated)

On-hire worker
Host organisation

Description
The most common form of on-hire employment
An employee employed on a permanent basis and
on-hired to a client or multiple clients performing
an average of 38 ordinary hours per week
An employee employed on a permanent basis and
on-hired to a client or multiple clients performing
an average of less than 38 ordinary hours per
week
An employee employed on a permanent basis for
a specified term yet, with the capacity of the
employer to end the employment earlier with
notice in accordance with the relevant legal
instrument.
An individual independent contractor engaged as
an individual (sole trader) independent
contractor. Under Australian taxation law the
hirer (engaging firm) is required to withhold PAYG
Withholding tax and submit it to the ATO.
An individual independent contractor engaged as
an employee of a company which is typically
controlled by the same individual as a sole or joint
Director. There are examples where the individual
will be an employee of a larger, multiple
employee, company where the company
nominates a key person for the completion of the
work on assignment.
A general term used to describe either an on-hire
employee or contractor.
The client receiving the on-hire worker service
which is also responsible for providing general
guidance, instruction and supervision to the onhire worker/s.

RCSA submit that the absence of precise and consistent terminology in the employment services industry
is contributing to confusion, especially when we examine exploitation of vulnerable workers by labour
contractors within the horticulture and food processing industries.
RCSA has been instrumental in developing and promoting modern terminology and categories of service
with a view to improving the capacity of all stakeholders to have an informed and constructive discussion
on the special responsibility and contribution of the on-hire worker service provider within Australia.
RCSA submit that a proper examination of the employment services sector must be more precise and
requires an unambiguous understanding of the services provided and the providers, particularly in
relation to on-hire worker services and contracting.
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The following definitions and categories of service were developed by RCSA to promote a better informed
marketplace and a more precise description of on-hire employment services. They can also be found at
RCSA Definitions and Categories of Service
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Understanding the Difference between On-Hire Services and Contracting Services
Despite its misuse ‘labour hire’ in its pure form, is a simple concept which is characterised by individual
workers being employed or, in the case of individual independent contractors, engaged by an on-hire firm
and then assigned, or on-hired, to a client controlled workplace to perform work on an hour-by-hour basis
under that client’s general management and instruction. In return for the on-hire of a worker on an hourly
basis the on-hire firm receives a fee from the client which is based upon the number of hours the worker
works on assignment for the client or, in the case of on-hire permanent employees, the number of days
or weeks worked. The fee structure is typically inclusive of the following components:
a)

an hourly or weekly wage rate;

b)

allowances, penalties and loadings from an industrial instrument (where applicable);

c)

superannuation;

d)

a workers compensation premium loading based upon the relevant insurance premium
percentage established by the relevant insurer in that State or Territory;

e)

payroll tax;

f)

a general insurance loading (in some cases); and

g)

margin (to cover operating expenses and profit).

In an on-hire arrangement the client, or service recipient, is commonly described as the ‘host’ because
the client takes responsibility for supervising and directing the on-hire employee much as they would their
own directly hired employees. The use of the term ‘host’, rather than ‘principal’, as commonly used in
typical contracting services, provides a key insight into the difference between an “on-hire” arrangement
and typical forms of “contracting”.
In an on-hire arrangement the client takes on significantly more responsibility for an on-hire worker given
the worker is, in effect, on loan to the client and is not presented in a way where the contractor is
responsible for supervising, instructing and directing the performance of the labour and the contracted
outcomes. In an on-hire arrangement a worker is on-hired without additional integrated services,
property or special know-how. Additional services may be provided to a client however; those services
do not fall within the scope of on-hire services, are not integrated with the on-hire services and are
effectively ancillary in nature.
The key indicia of a genuine on-hire arrangement are outlined below.
a)

A Worker is employed or engaged by the On-hire worker service provider.

b)

The On-hire worker service provider pays the Worker and is responsible for paying work-related
costs, fees and charges such as wages, penalties, allowances, public holiday payments, leave
payments, workers compensation insurance, superannuation, payroll tax (where applicable) and
portable leave entitlements (where applicable).

c)

The Worker is assigned to a client, which is otherwise known as a ‘host’ (Client/Host), and performs
personal labour services (the work) for the host employer on an hour-by-hour basis or, in select
circumstances, for a specified term.

d)

The Worker performs the work under the general guidance and instruction of the client or a
representative of the client.
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e)

The On-hire worker service provider does not directly supervise, instruct nor direct the Worker on
an hour-to-hour or day-to-day basis.

f)

In select circumstances, the On-hire worker service provider may, at the request of the Client/Host
also assign a team leader on an on-hire basis and that team leader may lead the Worker in relation
to defined scopes of work. In circumstances where a team leader is also assigned to a Client/Host
that team leader will be directly supervised, instructed and directed by the Client/Host or a
representative of the Client/Host.

g)

The On-hire worker service provider does not provide plant, equipment or other work related
materials with the Worker, other than personal protective equipment or, in circumstances where the
Worker is a tradesperson, worker-owned trade tools. The On-hire worker service provider may
provide other services to the Client/Host however, those services are ancillary or complementary in
nature rather than being an inherent component of an “on-hire” service.

h)

Rosters for the performance of work are typically prepared by the Client/Host and communicated to
the Worker and On-hire worker service provider.

i)

The Client/Host will typically maintain the discretion as to whether additional ‘labour’ is required.

j)

The On-hire worker service provider does not provide systems of work, management systems,
intellectual property, work planning, other non-labour services or property to the Client/Host as an
inherent component of the service.

k)

The contract between the Client/Host and the On-hire worker service provider provides for the
payment of services on the basis of an hourly fee attributable to the performance of work by each
Worker assigned to work for the Client/Host on an hourly basis. This may, in select circumstances,
extend to weekly fee payment arrangements.

l)

The contract between the Client/Host and the On-hire worker service provider would rarely include
commercial terms whereby the On-hire worker service provider’s fee is contingent upon the
completion of a scope of work or delivery of a result.

m) In recognition of the labour-only, and unsupervised, nature of the services, the contract between the
Client/Host employer and the On-hire worker service provider typically indemnifies the On-hire
worker service provider against liability for the inadequate performance of work by the Worker on
assignment.
Contracting Services in Contrast
The key element of Contracting Services, in contrast to on-hire employee services, is that the service
provider receives a fee for completing ‘a defined scope of work’. This fee is commonly a lump sum or
fixed fee, rather than an hourly fee. Implied in this is the commercial risk associated with the completion
of that scope of work. Unlike on-hire employee services, where the on-hire worker service provider
typically receives a fee based on each hour that an on-hire employee performs work for the client/host
on assignment, a Contracting Service Provider payment is conditional upon the completion of scopes of
work.
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On-hire Charge Rates Unpacked
There are a lot of misconceptions surrounding the calculation of a client charge rate when it comes to
the provision of on-hire worker services. Whilst recruitment and on-hire firms are in business and
therefore seek to make a fair profit from the services they offer, it is helpful to unpack the typical charge
rate to better understand what goes in to the mark-up of the workers hourly rate of pay.
RCSA is aware of a lot of misunderstanding amongst industries such as agriculture and
horticulture when it comes to the formulation of charge rates. Many SME clients do not
understand the true cost of employment and perceive that on-hire firms are marking wage
rates up unreasonably. This is far from the truth.

Mark-up

GROSS MARGIN
(Before operating costs)

STATUTORY EXPENSES
& ON-COSTS

Pay to Worker

Client Charge Rate

When you unpack an on-hire worker charge rate the profit margin is typically a relatively small
component of the total, especially when you take operating expenses out of the gross margin.

PAY RATE / FEE

Recruiting Costs
+ Operating Expenses
+ Gross Profit

Superannuation
Workers Compensation
Payroll Tax
General Insurance
Variable Costs*

Minimum wage rate/fee
Over-award or client rate
Penalties and loadings
Allowances

Important Considerations – Setting Charge Rates


Most on-hire workers are casual employees, some are permanent employees and others are
independent contractors (non-employee).



Incorporated independent contractors may not be ‘workers’ for superannuation and workers
compensation.



Client charge rate should include all costs unless otherwise specified in the terms of business
/ client service agreement.



A mark-up is not the same as a margin. A mark-up is a % increase on the pay rate/fee whilst
a margin is the % of the total charge rate that is gross profit.



Company comparisons are of limited value due to service level and job variations from
company to company.

28.01.16:i:\data\affinity docs\stcm3809\hoth120725\stcm3809_hoth120725_136.docx

9

On-hire Worker Services – Making a Key Contribution
RCSA Members, in the provision of on-hire workers services, contribute to productive Australian
workplaces and improved working lives. It is essential that this contribution, when professionally
offered, by reputable firms, is not restrained with negative licensing within a contemporary labour
market.
The on-hire worker services industry is a significant contributor to the Australian economy
Research completed by IBIS World in 20141 confirms that the on-hire worker services (Temporary Staff
Services) industry generates revenues in excess of $19 billion within Australia, more than that of
accounting services ($17 billion). When combined with Employment Placement and Recruitment Services
($11 billion)2 the revenues exceed $30 billion.
The on-hire worker services sector employs over 300,000 employees and generates $19 billion
in revenue for the Australian economy.
Australian’s are adapting to changing economic conditions and social pressures and accept that we have
to work differently to how our parents, and earlier generations, worked. It is critical that the Victorian
and Australian regulatory framework respects and accommodates those social and economic changes.
Being locked in to an ideologically constrained framework based on the retention of traditional
employment models is no longer a viable option if Australia is to remain progressive and internationally
competitive.
RCSA are committed to achieving the right balance between the protection of vulnerable workers
and the promotion of a responsive and flexible regulatory framework to ensure Victorian
businesses can compete in the national and international market and under changeable economic
conditions. However, any regulation must be proportional and targeted.
The core contribution of on-hire worker services
1. On-hire worker services facilitate an efficient allocation of labour and management by sourcing,
matching, assigning and supporting the best individuals for the job at hand within the most effective
engagement model for both worker and hirer.
2. As labour market intermediaries, on-hire worker services facilitate the free flow of information
between business and workers to ensure they are able to make quick and informed work and
business decisions.
3. As specialist employment outsource service providers, on-hire worker services allow Australian
business and government, large and small, to reduce undue administrative and compliance costs to
allow them to focus on core business.
4. On-hire worker services enable adaptation to change in increasingly volatile and complex labour
markets by more rapidly and effectively matching labour supply with labour demand following such
change.

1

IBISWorld, Temporary Staff Services Market Research Report | ANZSIC N7212 | Nov 2014

2

IBISWorld, Employment Placement and Recruitment Services Market Research Report | ANZSIC N7211 | Nov 2014
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5. On-hire worker services reduce structural unemployment, by creating new jobs, and frictional
unemployment by ensuring a better and faster match between supply and demand in labour
markets.
6. On-hire worker services drive down segmentation of labour markets by providing a stepping-stone
function that enables individuals to transition from education to work, from unemployment to
employment and from job to job.
7. On-hire worker services deliver decent work through a marriage of flexibility and security, whereby
disparate direct hire casual and contract work can be pooled through an employment service
provider to become a permanent or semi-permanent engagement.
It is essential that the Victorian Government, policy makers and stakeholders alike understand how onhire worker services operate in practice. It is important to overcome the fear of the non-standard work
form and to better understand how the labour market intermediary, when operating professionally,
contributes to a better economy and society.
RCSA submits that the Victorian government should be examining ways to harness the benefits of genuine
professional on-hire worker services rather than restrain them by introducing new forms of negative
regulation which will do little to prevent non-compliant behaviour amongst exploitative labour
contractors.
We rely upon the following arguments to support our case for the protection and promotion of on-hire
worker services within Victoria.
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Beyond the Rhetoric - On-hire Worker Services
On-hire employment, as a percentage of all employees, is stable and non-threatening
Despite the claims of some stakeholders, ‘labour hire’ is not growing at an alarming rate. In fact,
according to the recently released Productivity Commission report on the workplace relations
framework (page 1092) on-hire employees are of “small magnitude” at 1.8% of the employed
workforce.
The estimates of the proportion of employed persons paid through labour hire arrangements are of a
similar (small) magnitude, but vary slightly between the ABS FOE and HILDA surveys. The ABS reports
that in 2011, 1.3 per cent of employed persons were paid through a labour hire arrangement and the
estimate from HILDA for 2013-14 is 2.4 per cent. The latter is broadly in line with a 2002 HILDA
estimate of 2.9 per cent presented in a Productivity Commission staff working paper (Laplagne, Glover
and Fry 2005).
The labour hire category in both the FOE and HILDA surveys appears to include employees, independent
contractors and business operators who are hired by labour hire firms. However, it is only employees
who are engaged through a labour hire arrangement who are of interest. Restricting the HILDA
estimates to this group (and to avoid double counting), it is estimated that around 1.8 per cent of
employed persons are employees on labour hire arrangements (HILDA adjusted, figure D.6).
On-hire employment creates jobs and doesn’t necessarily replace direct hire employment
opportunities
RMIT University research found that 51% of organisations using on-hire employees would not
necessarily employ an equivalent number of employees directly if they were unable to use on-hire
employees. In fact 19% of organisations said they would rarely do so. Furthermore, 19% of RCSA
Members’ on-hire employees eventually become permanent employees of the host organisation they
are assigned to work for.
The on-hire worker services industry is making tangible and genuine efforts to promote increased
professionalism across the globe and to drive an agenda for ongoing improvement
See the Boston Consulting Group and International Confederation of Private Employment Agencies
(CIETT) report attached as Attachment 2.
See also the section within this submission on the RCSA pursuit of the Employment Services Industry
Code (ESIC).
Most on-hire workers are either skilled or professional and, therefore, less likely to be vulnerable
RMIT University research into on-hire worker services conducted in 20033 found that 61% of RCSA onhire employees are skilled or professional workers with the remaining 39% being semi-skilled or
unskilled. It is critical that the Victorian government does not introduce regulation which inadvertently
stifles this significant segment of the industry in order to respond to exploitative behaviour of labour
contracting firms in the fresh produce sectors.

3

Brennan, L. Valos, M. and Hindle, K. (2003) On-hired Workers in Australia: Motivations and Outcomes RMIT
Occasional Research Report. School of Applied Communication, RMIT University, Design and Social Context
Portfolio Melbourne Australia
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On-hire workers are primarily employees, not contractors
There is a common misconception that on-hire workers are primarily engaged as independent
contractors and therefore, not receiving employment protections. RMIT University research found that
the majority of on-hire workers are employees and that on-hire workers engaged as independent
contractors are primarily professionals. RCSA does not accept the engagement of unskilled and semiskilled workers as independent contractors. RCSA is of the opinion that such workers are typically
incapable of fulfilling the indicia required to sustain a genuine business to business relationship when
working as an individual.
An increasing number of on-hire employees are employed on a permanent basis
RMIT University research found that 16% of on-hire employees are now employed on a permanent
basis. On-hire permanent employment is more prevalent amongst larger firms that are able to pool
client assignments and reduce the chance that an on-hire employee will be left without a suitable
assignment. There are also examples of where client’s wish for an on-hire employee to be assigned on
an ongoing basis to them and are willing to agree to a minimum period of notice of termination to
ensure an employer of an on-hire permanent employee can provide the requisite period of notice
Where on-hire employees are employed on a casual basis they have improved opportunities for
ongoing work as they are supplied to alternative workplaces
RMIT University research found that half of all on-hire casual employees employed by RCSA Members
are immediately placed in another assignment following the completion of their initial assignment. That
is, they enjoy ‘back to back’ assignments without having to search for new work like those engaged in
direct hire casual employment.
Individuals are choosing to work as on-hire or casual employees and the reasons for their choice are
not what you may expect
RMIT University research found that 67% of on-hire employees chose to work as an on-hire employee
and 34% prefer this form of work over permanent employment. The most important reasons for
choosing on-hire employment were diversity of work, to screen potential employers, recognition of
contribution and to receive payment for overtime worked.
In 2014 Flinders University conducted research into workers’ experiences of nonstandard employment
and how it related to health and wellbeing4 and found that “our most striking findings were that the
majority of the participants made a deliberate choice for casual employment and to explain this, almost
most of these cited improved health and wellbeing as a motivation”. The findings identified that over
half of the participants described being ‘deliberate casuals’ and had chosen casual employment despite
having the option of permanency in the same or very similar job. Almost a third of all participants in the
research explained that they had deliberately chosen casual work because it was protective of their
health and wellbeing. Reduced responsibility, less ‘workplace politics’, less work-life conflict, and less job
stress than in their prior (permanent) job were determining factors in their decision.
The recently released Productivity Commission report on the Workplace Relations Framework observed,
on page 208, that “given not everybody wants to work under the same conditions, these alternative
employment forms partly satisfy the wide variety of preferences across the workforce. Whether it be
the autonomy of independent contracting, the flexibility and the higher wage rate of the casual worker

4

Keuskamp, D, Mackenzie CR, Ziersch AM, Baum FE. Deliberately casual? Workers’ agency, health, and
nonstandard employment relations in Australia. Journal of Occupational and Environmental Medicine, 2013
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or the reduction in job search costs for the labour hire worker, each of these employment forms has
some appeal to a large number of workers”.
Business uses on-hire to help with recruitment and urgent labour requirements, not to reduce cost or
pay
RMIT University research found that the main reason that organisations use on-hire employee services
is to resource extra staff (30%), cover in-house employee absences (17%), reduce the administrative
burden of employment (17%) and overcome skills shortage issues (9%). Only 2% of organisations
surveyed indicated that the primary reason for using on-hire employees was related to pay.
The National Institute of Labour Studies within Flinders University found, in its November 2014 analysis
of the Use of Agency Staff in Residential Aged Care, that the main reason given by facilities for using
agency nurses and agency personal care attendants is that recruitment of employees within the facility
is too slow, and they need specialist skills that have been hard to recruit5.
Business is more productive and competitive because of the use of on-hire workers
RMIT University research found that 76% of organisations using on-hire workers were more productive
and competitive as a result of such service use.
On-hire drives down segmentation of labour markets by providing a stepping-stone function that
enables individuals to transition from education to work, from unemployment to employment and
from job to job
Based on data from the HILDA Survey6 for 2001 to 2010, on average, about 30% of on-hire workers will
still be in that state one year later and 38% will have moved to permanent employment. After 10 years
only 4% will still be an on‐hire worker and 56% will be in permanent employment. Furthermore, the
HILDA Survey has identified that casual male employees are far more likely to obtain permanent
employment compared with being unemployed. Therefore, if you have a choice between looking for
work in casual employment and looking for work when unemployed, as a male, you are far better off
being employed casually.
The 2015 Intergenerational Report clearly outlines that “continued efforts to encourage higher
participation across the community would have widespread benefits for Australia’s economy and
society” and RCSA members are at the forefront of workforce participation facilitation with members
finding and matching individuals and work opportunities every day.
The work creation attributes of the industry are further explored in the Boston Consulting Group Report
on ‘Adapting to Change’ attached as Attachment 2.
Casual employees are not paid less than permanent employees
HILDA found that men and women have higher wages (wages per hour) in casual employment than full
time employment (5% higher). However, with men permanent employment wages per hour are slightly
higher than casual but not markedly. As Professor Sue Richardson, of the National Institute of Labour
Studies at Flinders University observed, this is opposite to the image that part time and casual
employment is lower paid work and is not a finding you would get in other countries.

5

Wei, Z, and Knight, G, (2014) Use of Agency Staff in Residential Aged Care, National Institute of Labour Studies,
Flinders University, page 14.
6
The Household, Income and Labour Dynamics in Australia (HILDA) Survey
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Flexible forms of work are necessary components of dynamic and inclusive labour markets
Flexible forms of employment such as fixed-term contract work, part-time work and temporary agency
work are components of inclusive and dynamic labour markets, which are necessary and useful to
complement open-ended full-time employment. They are important not only as elements of flexibility
for employers, but also because they contribute to the improvement of the quality of working life and to
the employability of people by facilitating a better work-life balance, by reinforcing the ability of
workers to find new employment when existing jobs disappear and by increasing their opportunities to
acquire professional experience.
In particular, flexible forms of employment can help the most vulnerable groups, namely young people
at the start of their careers, the long-term unemployed and low-skilled workers, to regain a foothold in
the labour market by giving them the chance to acquire work experience and new skills. Flexible forms
of employment are also key enablers for businesses to retain and create jobs whilst staying adaptable
and competitive.
It is therefore misleading and counterproductive if trade unions and certain political groups
misrepresent flexible forms of work as ‘precarious’. According to the International Trade Union
Confederation (ITUC), precarious work is characterised by atypical employment contracts, with limited
or no social benefits and statutory entitlements, high degrees of job insecurity, low job tenure, low
wages and high risks of occupational injury and disease7.
RCSA and employers internationally are concerned by the lack of clarity and usefulness of the definition
of ‘precarious work’ and particularly by suggestions that flexible forms of employment are
systematically precarious.
Precariousness, as defined by ITUC, prevails in the informal economy. RCSA is strongly committed to
fundamental principles and rights at work. They therefore believe that illegal employment and jobs
which clearly do not respect these principles must be unreservedly discouraged.
In responding to broader claims of insecure employment, RCSA relies upon the Position Paper of the
International Organisation of Employers, attached to this Submission as Attachment 3.

7

ITUC - World Day for Decent Work 2011 (http://www.ituc-csi.org/unions-worldwide-mobilise-for)
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Leading Good Practice in On-hire Worker Services
The RCSA engage in a significant amount of professional development and business compliance
education and training for members. In addition to the maintenance of standards via the RCSA Code,
both current and proposed (ESIC), the RCSA promotes compliance within workplace relations, work
health & safety, EEO, privacy, immigration and a host of other legal and good practice disciplines via
specifically focused Member Working Groups and our Professional Development function.
RCSA have Working Groups dedicated to the following:
-

Workplace Relations
Safety and Risk
Immigration
Independent Contracting
Taxation

RCSA also work closely with the following organisations within Victoria to promote greater education
and compliance.
-

The Fair Work Ombudsman
WorkSafe Victoria
Victorian Equal Opportunity and Human Rights Commission
Australian Competition and Consumer Commission
Australian Taxation Office
The Tax Practitioners Board
Office of the Australian Information Commissioner
Workplace Gender Equality Agency

RCSA has been instrumental in promoting the development of guidance and tools to support both
employers of on-hire workers and host organisations to meet their, often, joint legal obligations. Some
examples of how RCSA has inspired an improved understanding of on-hire work and the associated
obligations can be found here. Click on the link to be taken to the document or relevant web-page.
-

Questions to ask a Recruitment or On-hire Firm Prior to Engaging their Services (RCSA Guide)
This document was prepared by RCSA to guide clients and prospective users of on-hire worker
services to differentiate between a reputable and compliant firm and non-compliant labour
contractors.

-

Placing Workers in Safe Workplaces (WorkSafe Victoria Guide)
RCSA developed this guide in conjunction with the South Australian regulator and then promoted
its adoption by WorkSafe Victoria. It provides a comprehensive outline of the obligations of an onhire firm and host under WHS legislation and a range of tools to fulfil those obligations.

-

Understanding On-hire Employee Services – A Guide for On-hire Businesses and Host Organisations
(FWO Guide)
This document was prepared by RCSA and the FWO following an approach from RCSA to increase
the awareness of host organisations’ obligations under the Fair Work Act when engaging on-hire
worker service firms. A number of prospective and existing clients were pursuing service terms
which were unsustainable when considered against the Fair Work Act.
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-

Workforce Info Line (RCSA compliance advisory telephone service)
This telephone advisory service to corporate members of RCSA was launched in 2013 and replaced
the previous email based service. It was launched in response to the need for industry specific
guidance on workplace relations, WHS, EEO and independent contractor compliance within
Australia and has been a huge success.

-

Industry specific compliance and workforce management training
Given the unique, triangular, employment relationship between employer, on-hire worker and
host/client it has been necessary to establish a suite of specific training courses which can be
customised to the particular needs of RCSA members and non-members operating in the on-hire
industry. These courses cover everything from workplace relations and WHS to complaint
resolution and setting client charge rates correctly.
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Levels of Compliance in On-hire Worker Services
It is common for those that favour traditional working arrangements to oppose on-hire working
arrangements. One of the grounds for opposition is the argument that there is a higher degree of noncompliance within Australian work law than within traditional work. RCSA submit that there is little
evidence of a higher incidence of non-compliance with labour laws within on-hire and that arguments
suggesting otherwise are founded in ideological opposition and protection of a workforce that is easier
to organise and recruit for union membership.

Work Health & Safety and Workers Compensation
Levels of work health & safety compliance within the on-hire worker services sector are difficult to
assess. The RCSA was instrumental in establishing a ‘labour hire’ Industry Reference Group within
WorkSafe Victoria however, owing to increased compliance this group was disbanded by WorkSafe
Victoria in 2012.
The best available data available for assessing work health and safety performance in Victoria comes
from WorkSafe Victoria claims statistics.
WorkSafe Victoria data tells us that in a significant number of industries on-hire workers are
less likely to have a claim than their direct hire counterparts employed by clients.
The following table, supplied by WorkSafe Victoria demonstrates that ‘labour hire employers experience
less workers compensation claims per $M of remuneration than non labour-hire.
Claims per $m Remuneration
Apr11 - Mar12

Apr12 - Mar13

Apr13 - Mar14

Apr14 - Mar15

0.21

0.20

0.20
0.19

0.17

0.18

0.18

0.17

Labour Hire
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The following table, supplied by WorkSafe Victoria, illustrates how ‘labour hire’ employers experience less workers
compensation claims per million dollars of remuneration than non-labour hire employers in the manufacturing
industry and transport, postal and warehousing industry.
Claims per $m Remuneration
Apr11 - Mar12

Apr12 - Mar13

Apr13 - Mar14

Apr14 - Mar15

0.35
0.32

C Manufacturing

0.28
0.30
0.33
0.28

E Construction

Labour Hire

0.36

0.33
0.23
0.20

F Wholesale Trade

0.25
0.20
0.24
0.31

I Transport, Postal and Warehousing

0.27

0.17
0.37
0.39

N Administrative and Support Services

0.26
0.28

0.36

Non-Labour Hire

0.34

C Manufacturing

0.30
0.31
0.26
0.26
0.25
0.25

E Construction

F Wholesale Trade

0.15
0.14
0.14
0.14
0.37
0.36

I Transport, Postal and Warehousing

N Administrative and Support Services

0.33
0.33

0.22
0.21
0.20
0.20

Workplace Relations
Whilst statistics on complaints of workers by worker type and industry are not freely available from the
Fair Work Ombudsman, the RCSA recently conducted a webinar whereby the Director of Knowledge
Solutions was interviewed on the on-hire worker services industry and its levels of compliance.
The Fair Work Ombudsman has advised the RCSA that there is no evidence of higher levels
non-compliance with Awards or the Fair Work Act by on-hire firms.
If Fair Work Ombudsman compliance campaigns are an indication of non-compliance concerns of the
statutory body, the absence of a campaign focussing on the on-hire worker services industry could only
be taken as an indirect tick of approval and, at least, dispels the myth that there are higher degrees of
demonstrable non-compliance within the on-hire industry. In fact, the only compliance campaign that
intersects with the on-hire industry in any great way is the FWO compliance campaign of 2010-2011
which focused on employers covered by the Clerks – Private Sector Award. This campaign focused on
“accountancy and recruitment associated businesses as both of these sectors employ clerical staff
covered by the Clerks (Private Sector) Award 2010 and importantly influence other businesses”.
This FWO compliance campaign identified that the labour supply services sector recorded the
highest compliance rate with just over 88% of employers found to be compliant, which was
higher than accounting services and office administrative services.
RCSA submit that it is critical to avoid being influenced by ideologically inspire rhetoric in your
examination of compliance within the on-hire sectors and, importantly, to separate out labour
contracting firms, that make every effort to avoid legal compliance, from reputable on-hire worker
service firms that are expert employers and specialists in compliance.
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Regulation of On-hire Worker Services
In Australia, labour market exploitation is chiefly addressed through the proper functioning of a lightly
regulated labour market and a liberal market for employment services8. Australia has so far resisted the
restrictive regulatory measures encountered in other jurisdictions – such as licensing, bonds and
guarantees, quotas, maximum length of assignment, site-rate parity (with or without derogation by
reason of payment between assignments), sectoral bans, prohibitions on replacing striking workers, and
restrictions on reasons for which employment services may be acquired.
Typically, lighter regulation has been associated with higher levels of compliance and lower levels of
informal or undeclared work9.
RCSA is concerned that higher levels of regulation will only increase business costs for
businesses which are demonstrating high degrees of compliance, as evidenced earlier in our
submission, and will only justify further client use of ‘cheaper’ options offered by noncompliant labour contractors.
Internationally Australia rates very highly on the Smart Regulation Index.
The Smart Regulation Index was developed by the Ciett and the Boston Consulting Group back in 2011
as a benchmark to gauge the appropriateness of the regulation of the employment and recruitment
sector in different countries around the world. Updated in 2015 to include 35 countries, the index looks
at following four key dimensions within the regulatory framework.

1. Freedom of establishment – including ease of set-up and any limitations on services.
2.

Freedom to provide services and contracts – with range and scope of operations.

3.

Freedom to negotiation and social protection, such as meaningful social dialogue.

4.

Freedom to contribute to labour market policies including public private partnerships, access to
training and commitment to fight illegal practices.

Strong performers fall primarily into two categories: markets with a high level of social dialogue such as
the Netherlands and Scandinavian countries; and countries with Anglo Saxon, market-driven economies
such as Canada, US, Australia and UK. Both models strike a good balance that delivers flexibility and
security for both companies and workers.
Countries such as Italy, Greece, Spain, France and even Argentina, which have made significant labour
market reforms over the past four years, have seen their ranking on the Smart Regulation Index
improve. Meanwhile,
legislator driven economies with relatively high levels of centrally-set regulation, and also
emerging market economies, with little or outdated legislation, lie at the very bottom of the
index. They are limited in their ability to create jobs and deliver inclusive labour markets that
provide workers with decent, secure employment. This damages social justice by limiting
labour market access and also damages the competitiveness of their economy.
Efficient labour markets are a crucial factor in global competitiveness and RCSA argues for smart
regulation of the employment services industry and the prevention of unjustified restrictions on the

8

Dr Jennifer Ferreira: Exploring the global regulatory mosaic of the temporary staffing industry: temporary agency
work in BRICS, Presentation at ILO Regulating Decent Work Conference, Geneva July 2015.
9
Ibid.
20
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sector in order that it can create jobs and support governments workers and economies in navigating a
changing world of work.

When Australia is considered against international benchmarks we are very well placed in terms of the
balance of regulation and flexibility. Increased regulation would reduce our global competitiveness.

Nevertheless, there is evidence that, left to themselves, markets have been unsuccessful in
eradicating all forms of labour market exploitation10 and the effectiveness of market
mechanisms is increasingly being questioned by interests that favour regulation that is more restrictive.
10

Supported by RCSA complaints experience and anecdotally.
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Labour market exploitation includes all forms of unlawful or unconscionable conduct that negatively
affects the ability of the labour market to regulate, efficiently and equitably, the supply of jobs, access to
jobs, or the conditions or price according to which labour is offered and acquired.
Relevantly to the employment services industry’s interest, labour market exploitation especially includes
all forms of illegal, unprofessional and unethical conduct or “sharp practice” in dealings for the supply or
acquisition of employment services that create conditions of unfair competition, unlawful restraints
upon trade, and worker exploitation that fails to meet acceptable standards for the protection of
workers’ human rights including their labour rights.
Employment services industry association’s work at the front line in combating labour market
exploitation that stems from conduct in the employment services market. In the 12 years during which
its voluntary authorised Code for the Professional Conduct of its members has been in operation, RCSA
has received approximately 3,000 conduct inquiries or complaints – many of which relate to conduct of
non-members and involve business behaviours that the market has not been able to eradicate.
Labour market exploitation is a poly-centric problem that properly engages competition & consumer,
equal opportunity, privacy, workplace relations, work health & safety, revenue, and immigration
regulators; as well as their industry, union, and consumer stakeholders. Labour market exploitation is
not localised to any state or territory. It is widely recognised as a global problem that requires
coordinated responses.

Licensing
The consideration of ‘labour hire’ firm licensing can be understood from within its historical context.
Towards the end of the Nineteenth Century, several colonial legislatures introduced employment
agency licensing - directed in the main towards the supply of short term and casual labour.
The Nineteenth century schemes operated to prevent firms from carrying on business as an
employment agency unless they were licensed; and to establish scales of fees that could be charged
both to the employer and to the work seeker. Many of those schemes continued into the Twentieth
Century, when they were augmented by prohibitions upon charging fees to work seekers. In the main
they tended to regulate unsophisticated tri-partite supply models and did not extend to more complex
tiered, outsourcing, or supply chain models.
During the late 1980s and into the 1990s, several licensing schemes were dismantled as they were
considered to be anti-competitive.
Forms of Licensing
Two different types of licensing schemes presently operate in relation to the employment services
industry in some of the Australian states and territories. The schemes are not uniform.
Restrictive Licensing
Restrictive licensing operates to prevent a firm from carrying on business or supplying services unless it
holds a license or permit from the Government that allows it to do so.
Negative Licensing
Negative licensing assumes that a firm may carry on business or supply services without an express
licence or permit; but may forfeit its right to do so, or have restrictions imposed, in certain
circumstances - e.g. where the firm has been involved in relevant misconduct.
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State & Territory Licensing Schemes
The Commonwealth does not have any scheme specifically for the regulation of employment services.
Several states and territories have retained regulatory schemes in one form or another - or vestiges of
them following implementation of competition reforms of the 1980s and 1990s.
A.C.T.
The A.C.T. operates a restrictive licensing scheme under the Agents Act 2003 and Agents Regulations
2003. Schedule 8 to the Regulations contains a statutory code of conduct that applies to all classes of
agents including employment agents.
The scheme regulates placement and, seemingly, on-hire services. However there remains doubt about
whether it has any operation beyond a strict principal and agent relationship; and it does not appear to
cover workforce contracting or contractor management services, where there is no sourcing service that
is supplied.
N.S.W.
New South Wales no longer has a licensing scheme of any description. However, a vestige of
employment agent regulation is retained in part 4 division 3 of its Fair Trading Act 1987 and the
supporting provisions of the Fair Trading Regulations 2012. It operates to prevent the charging of fees
to work seekers.
The scheme regulates placement and, seemingly, on-hire services. However there remains doubt about
whether it has any operation beyond a strict principal and agent relationship; and it does not appear to
cover workforce contracting or contractor management services where there is no sourcing service that
is supplied.
Queensland
Queensland moved from restrictive licensing to negative licensing in 2005 with the passing of its Private
Employment Agents Act 2005 and Private Employment Agents (Code of Conduct) Regulation 2005. The
regulatory Code of Conduct was last reviewed in 2015.
The scheme regulates placement services. It attempts to exempt on-hire services, though there remains
doubt about whether an on-hire firm that charges a temp-to-perm fee would be caught.
S.A.
South Australia retains a restrictive licensing scheme under its Employment Agents Registration Act
1993 and supporting Regulations.
The scheme regulates placement (including work seeker representation) and on-hire services. It does
not appear to cover workforce contracting or contractor management services, where there is no
sourcing or representation service that is supplied.
Curiously, the scheme tacitly permits fees to be charged to work seekers in so far as preserves
provisions that allow "deposits" to be taken from work seekers - presumably to be held against fees that
may be required to pay. (sect.20)
Victoria, Tasmania, and N.T.
These jurisdictions have no regulatory schemes that apply specifically to employment services providers.
W.A.
Western Australia presently retains a negative licensing scheme under its Employment Agents Act 1976.
The scheme regulates placement services. On-hire services are exempted (sect. 5(3)).
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The scheme does not appear to cover workforce contracting or contractor management services, where
there is no sourcing service that is supplied.
During 2015, the Western Australian Government conducted a review of its licensing scheme and
advanced a number of proposed changes to move to a negative licensing system and changes to
conduct requirements.
Under a negative licensing system, employment agents would be required to comply with regulated
standards in terms of work or conduct. However an agent may be excluded from the industry if they
have breached regulated standards in the Act.
Market Driven Alternatives
Market driven alternatives rely for impact upon achieving an effective balance between supply side and
demand side pressure and responsibility.
Supply side pressure and responsibility is evident in the market in the form of several voluntary industry
association schemes, which are designed to improve professional standards and hold members
accountable to voluntary standards of conduct through (mostly voluntary) internal disciplinary and
dispute resolution procedures.
Demand side pressure is evident in the market in the form of accreditation, pre-qualification, and
purchasing requirements - which are often supported by formal, or semi-formal, tendering and
procurement processes.
Demand side responsibility is less evident in the market. It may derive, in part, from the social licence to
operate that a firm has and enjoys; and from the need to respond positively to media exposure through
current affairs programs and the like when things go wrong. In a public sector setting, demand side
responsibility is assured through the working of public sector integrity measures and accountability
processes.
Industry Association Codes (Supply side pressure & responsibility)
Industry association codes of conduct rely, for their enforceability, upon the implied contract that exists
between the association and its members and between the members themselves. The ultimate sanction
is usually expulsion. However, the market for industry association services is competitive and expulsion
may simply mean that a sanctioned member will join another association or start its own association.
Examples of industry association codes include:






Career Development Association of Australia’s Code of Ethics;
Ciett’s Code of Conduct;
ITCRA’s Code of Conduct;
NESA Corporate Member’s Code of Ethics; and
RCSA's Code for Professional Conduct.

Accreditation (Demand side pressure)
Various accreditation and pre-qualification schemes imposed by customers of ESPs bring demand side
pressure to bear in order ensure that acceptable standards are met. They rely upon the purchasing
power of acquirers of employment services and the ability (and intention) to enforce contracts.
Examples include customer requirements for accreditation under various quality or risk management
standards; pre-qualification to tender and the like.
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Whilst these schemes may be effective toward ensuring that services meet purchasing requirements,
they mostly lack reciprocity and are hidden to work seekers.
RCSA’s Employment Services Industry Code Proposal
In proposing that provisions of the Employment Services Industry (ESI) Code might be prescribed under
the Competition and Consumer Act 2010, RCSA:


recognises the role which that Act has played in contributing to the development of a Seamless
National Economy and in removing barriers to market entry, access and participation;



recognises that protections against unconscionable conduct under that Act already permit inquiry
into whether parties have conducted their dealings in good faith and consistently with the
requirements of any applicable industry code;



observes that there is presently neither any contextually relevant and specific statement of the duty
of good faith so far as it applies to the supply and acquisition of employment services; nor any
accepted employment services industry wide code to which reference may be had under s. 22 of the
ACL;



seeks to strike a balance between demand side and supply side pressure and responsibility;



elevates and promotes the role played by demand side pressure and responsibility;



contends that such a code, without the need for licensing or more restrictive forms of regulation,
would articulate professional standards of Equal Opportunity & Diversity, Service; Integrity & Good
Faith, Co-operation, and Assurance in dealings for the supply and acquisition of employment services
and would provide access to consumer and unfair competition remedies in circumstances where
labour market exploitation occurred in contravention of the Code;



contends further that the prescription of such a Code, may provide a less restrictive and cumbersome
response to labour market exploitation; and one that preserves the goals of a Seamless National
Economy and a National Workplace Relations System;



contends, finally, that such a code fills in gaps in the level of professional and consumer knowledge
about acceptable standards of service and conduct in the employment services market and so helps
to ensure that the employment services industry is –


more engaged in social dialogue about the risks and harm of exploitation and the promotion
of acceptable business and social standards;



more alert and better able to identify signs of exploitation and risks of potential exploitation;



better able to educate and protect its customers and work seekers against the risk of
exploitation;



more confident to resist and report conduct that may result in labour market distortion and
exploitation; and



more able to make a valuable contribution to the proper functioning of the labour market with
which it interacts.
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The ESI Code’s Regulatory Approach
The ESI Code proposal does not rely on restrictive licensing. That is because there is little evidence to
suggest that negative licensing has been effective in curbing labour market exploitation or adverse
human rights impacts.
There is no evidence that employment services providers in the licence jurisdictions (A.C.T.; S.A.; W.A.)
display any greater or less integrity and professionalism than those in the non-licence jurisdictions (Qld;
N.S.W.; Vic; Tas; and N.T.).
Indeed, the Western Australian Government's consultation paper on the review of that state's
employment agents licensing scheme notesi:
... despite the existing long standing licensing regime, a common complaint received by the
Department is that of unlicensed trading as an employment agent, suggesting that this issue
already exists to some extent.
Whilst a negative licensing result is achievable through enforcement powers that make use of
injunctions available under sect. 80 of the Act to restrain and prevent breachesii, the effect of the
injunction tends to be reactive rather than proactive.
The ESI Code adopts a more proactive approach that can, in concept, utilise the accreditation of
employment services as the principal means of balancing supply side and demand side pressure and
responsibility for the achievement of positive outcomes. It is therefore to be seen as a market driven
approach that is consistent with the preservation of liberal markets for the supply and acquisition of
services and a lightly regulated labour market.
The ESI Code is currently continuing through the consultative process required by the ACCC and RCSA is
available to provide a detailed outline of the ESI Code’s journey and current conceptual form. A
conceptual outline however, is provided below to assist the Chairperson to better understand how it
may apply in concept.

The Employment Services Industry Code in Concept
In the establishment of the ESI Code RCSA seeks to improve business conduct in the market for the
supply and acquisition of employment services. In doing so, the ESIC recognises the role which
employment services providers may play in a well-functioning labour market11 and sets standards of
business conduct that may help to reduce labour market exploitation.
The proposed ESIC sets out a non-exhaustive list of over 35 culpable behaviours in connection with the
supply of employment services that contribute to labour market exploitation.
The ESIC applies to dealings for the supply and acquisition of employment services as that expression is
defined in the code.
The ESIC consists of:
Part 1: Introduction to the ESIC
Describes how the ESIC works.

11

(cf ILO C.181 Preamble)
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Part 2: The ESI Conduct Provisions
Details the relevant outcomes and indicative behaviours.
Part 3: How the ESIC is supported
Sets out provisions and contains notes about transition, monitoring, dispute resolution and
enforcement and remedies.

The ESI Conduct Provisions within Part 2 are divided into sections that relate to five key business
relationships involving employment services providers (ESPs):
1.

ESPs and their work seekers;

2.

ESPs and their customers;

3.

ESPs and their supply chain;

4.

ESPs and their competitors;

5.

ESPs and their business.

The outcomes describe what employment services providers are expected to achieve in order to comply
with the Principles in the context of each the five key business relationships and areas of activity.
An example of an outcome measure taken from the relationship an ESP has with its work seekers
might be:
O(1.16) Genuine Engagement
Your work seeker engagements represent the true work relationship, status and classification.
The outcomes are supported by indicative behaviours.
Indicative behaviours describe, but are not an exhaustive list of, the types of behaviour that might
evidence, or establish, that an ESP has met or not met the outcomes. They are not mandatory.
ESPs might be able to find other and more suitable or effective methods to achieve the outcomes taking
into account the size and nature of their business, the particular circumstances and, crucially, the needs
of their work seekers and customers.
Indicative behaviours address one of recognised features of principles/outcomes-based regulation namely demand from some industry bodies or participants for more certainty through guidance on what
is required to comply with the law12.
An example of some indicative behaviours that support the earlier outcome example, O(1.16) Genuine
Engagement would be
IB(1.18) Care in classification
Making carefully considered decisions about work relationship, status and classification appropriate to
your work seekers and any jobs they are offered – extending to obtaining competent professional advice
in circumstances where you are unsure of the true work relationship, status and classification.

12

ASIC Statement of Intent July, 2014 http://www.asic.gov.au/about-asic/what-we-do/our-role/statements-ofexpectations-and-intent/statement-of-intent-july-2014/
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IB (1.19) Care in classification (monitoring)
Monitoring the engagements of your work seekers and making appropriate adjustments for any change
in the work type, status or classification.

Support
The ESIC is supported by detailed provisions about:
- Administration by an Advisory Council - its role is a limited one because the approach is to enhance
the effectiveness of self-regulation
- Transitional measures
- Dispute resolution – where the focus is on the internal handling of complaints and the resolution of
disputes that may be escalated to appropriate forms of expedited commercial arbitration.
The ESIC would be an applicable industry code under s.51ACA of the Competition and Consumer Act
2010 (C'th). Its mandatory provisions are proposed for prescription by regulations made under the Act.
NOTE: A corporation must not, in trade or commerce, contravene an applicable industry code. (CCA s.
51ACB)
The following provisions would be mandatory:







The Principles
The Outcomes
Coverage
Definitions and interpretation
Transition
Dispute Resolution.

The remaining provisions of the ESIC (including the indicative behaviours) are non-mandatory and are
included to provide guidance. Failure to follow them would not by itself be a contravention of the Code.
RCSA is available to provide a specific briefing to the Inquiry Chairperson on the ESI Code and how ESI
accreditation could be developed.
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ATTACHMENT 1
RCSA Code for Professional Conduct (Current Code)
1.

Definitions
1.1

1.2
1.3
1.4

1.5

1.6

1.7

Workseeker – means a person who seeks the services of a Member in order to find
work in a direct or on-hired capacity, whether as an employee, independent
contractor, officer or otherwise and includes a prospective Workseeker;
Client – means a person, other than a Workseeker, who seeks an Employment Service
and includes a prospective Client;
Code – means the Code for Professional Conduct;
Conduct Recommendation – means a recommendation given under the D&DRP by
RCSA to a Member with regard to means by which the Member may conform its
conduct to the standard becoming of the Member or not prejudicial to the interests of
RCSA;
Confidential Information – includes any information that may reasonably be regarded
by the person who receives it, or from whom it was obtained, as being information
that should not be used or disclosed without the permission of the person from
whom it was obtained;
Consultant – mean a person, who is engaged by a Member, whether as an employee,
contractor, officer or otherwise, to represent the Member in the market in providing an
Employment Service and includes a prospective Consultant;
Corporate Membership Category of Service – means any category of service recognised
by the Board of RCSA as being of a type characteristically provided by a Corporate
Member and includes an On-Hired Employee Service, a Contracting Service, a
Contractor Management Service, a Recruitment Service, and a Workforce Consulting
Service as defined in RCSA Corporate Membership Categories of Service as at the date of
authorisation of this Code; but does not include a migration service of a type which by
law in Australia or New Zealand many only be provided by a registered migration
agent;

1.8

D&DRP - means the Disciplinary & Dispute Resolution Procedure approved by the
Board of RCSA from time to time;

1.9
1.10

Direction – means a direction given under the D&DRP;
Employment Service – means any category of service recognised by RCSA as a Corporate
Membership Category of Service;
Industry Improvement Statement – means a public statement made by the Board of
RCSA, from time to time, lawfully for the purposes of any of the objects set out in
clause 1.3(a) or 1.3(b) of RCSA’s Constitution and identified as such;

1.11

1.12

Job Owner – means the enterprise that seeks an Employment Service for the
performance of work or the filling of a position;

1.13

Member – means a person, who holds any category of Membership of RCSA that is
recognised under its Constitution and who has signed, or is required by the Board to
sign, a Statement of Commitment; and includes a Professional Member and an applicant
for membership;
Professional Practice – means practice connected with or in the course of providing an
Employment Service;
SDS – means RCSA’s Service Delivery Standard: RCSA-SDS:2010 as amended from

1.14
1.15
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time to time or any standard adopted by RCSA to supplement or replace it and having
the purpose of assisting Members to develop systems and controls to ensure Clients
and Workseekers receive excellent service;
1.16
1.17

1.18

1.19

2.

Service Commitment and Service Charter – have the respective meaning and usage
given to them in the SDS;
Staff – mean persons engaged by a Member in its business to work on the Member’s
behalf in providing or supporting the provision of an Employment Service and includes
a Consultant;
Statement of Commitment – means a statement of commitment to abide by the Code
and the D&DRP, which may be in the form approved by the Board of RCSA from time
to time;
Transition Dealings – means dealings for the transition of on-hired Workseekers from
their Employment Service supplier in response to a Client’s requirements.

Interpretation
2.1
2.2
2.3
2.4

2.5

The Code is a guide to conduct that is considered by RCSA to be becoming of a
Member and not prejudicial to the interests of RCSA.
The Schedules of the Code form part of the Code.
Neither the Schedules nor the eight Specific Principles stated in the Code limit or
derogate from the General Principles.
The Schedules and the eight Specific Principles stated in the Code operate in addition
to, and in support of, the General Principles; but are limited in the application to
conduct in the course of or connection with a Member’s Professional Practice.
This Code stands as the Code for Professional Conduct wherever that expression is
used in the Constitution.

2.6

Acceptance by RCSA of a Member’s Statement of Commitment shall create a binding
and enforceable contract between:
a) Members and RCSA; and
b) Between Members
effective upon the Member’s applying for, obtaining or retaining Membership after its
terms have been notified to the Member at the address for notices last noted in RCSA’s
records, that the Member, guided by this Code, will conform his, her or its conduct to a
standard that is becoming of a Member and so as not to prejudice the interests of
RCSA.

2.7

In interpreting the requirements of this Code and in determining whether conduct of a
Member is unbecoming of a Member or prejudicial to the interests of RCSA, RCSA,
including any person appointed by RCSA to exercise a function under the D&DRP, may
have regard to:
a) The provision of the SDS:
b) The provisions of any current Industry Improvement Statement issued by
RCSA; and
c) The provisions of any relevant Conduct Recommendation given by RCSA to
the Member.

General Principles
1.

Members must act in a manner that is becoming of a Member and, to that end,
observe a high standard of ethics, probity and professional conduct which requires not
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2.
3.

simply compliance with the law; but extends to honesty, equity, integrity, social and
corporate responsibility in all dealings and holds up to disclosure and to public
scrutiny.
Members must not engage in any form of conduct that is prejudicial to the interests of the
RCSA.
Members must, except where they can satisfy RCSA that they have fair and lawful
excuse, co-operate with any investigation by RCSA of Member conduct and comply with
any Direction or Conduct Recommendation given with regard to the Member’s conduct
or grievance arising from the Member’s conduct.

Specific Principles
Principle 1 – Confidentiality and Privacy
1.
2.

Members must take reasonable steps to maintain the confidentiality and privacy of
information obtained in the course of their professional practice.
Members must take reasonable and timely steps to ascertain the extent to which any
information they collect may be confidential.

Principle 2 – Honest Representation
1.

2.

3.

4.
5.

Members must not knowingly:
a)
make a false statement of material fact;
b)
fail to disclose a material fact;
c)
make a representation as to future matters without having reasonable grounds
for making it.
Members who place job advertisements must take care that the advertisements accurately
describe what, if any, jobs are available and that all information about a job given before or
at an interview with Workseekers is accurate and not misleading.
Members must not advertise jobs unless:
a)
they have clear permission from the Job Owner to recruit for the job; and
b)
they have taken reasonable steps to satisfy themselves that the job is genuine,
Members must not present a Workseeker for jobs unless they have clear permission from
the Workseeker, given with respect to the job for which the Workseeker is presented.
Members must not claim that they have a right to represent a Workseeker to a Client
unless they have permission from both the Workseeker and the Client given, in both cases,
with respect to the job for which the Workseeker is represented.

Principle 3 – Work Relationships
1.
2.
3.
4.

Members must not undertake actions that would be likely to unfairly or unlawfully
jeopardise a Workseeker’s engagements to perform work.
Members must not undertake actions that would be likely to unfairly or unlawfully
interfere in work relationships established by others.
Members must not attempt unfairly or unlawfully to prevent a Workseeker from seeking work
from other sources.
Members must act lawfully and fairly in respect of their involvement in Transition
Dealings.
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Principle 4 – Legal Compliance
1.
2.
3.

Members must comply with all legal, statutory and government requirements relating to their
Professional Practice.
Members will not engage in any form of unlawful collusive practices.
Members shall take reasonable steps to ensure, so far as practicable, that all new
employees, Contractors, Consultants, and Workseekers honour their lawful obligations to the
previous employers and principals.

Principle 5 – Safety & Security
1.
2.

Members must act diligently in assessing and responding to all safety and security risks
for which they are statutorily responsible.
Without limitation to the scope of their statutory responsibilities, Members must inform
Workseekers, Clients, Consultants and Staff, or Member of the public of any significant safety
or security risk to which they may be exposed.

Principle 6 – Certainty of Engagement
1.

Members must take reasonable steps to ensure the certainty and scope of their
engagement:
a)
By a Client to provide an Employment Service – including but not limited to
such matters as:
i.
content of any Service Commitment or Service Charter offered in
connection with the provision of the Employment Service;
ii.
description of the specific service/s to be provided;
iii.
deliverable or outcomes, including proposed dates and delivery times;
iv.
fees and charges of the agreed services, including any temp-to-perm;
contractor-to-perm; agency switching fee or similar fee arrangement;
v.
outline of the client and Workseeker relationship management process;
vi.
commitment to rapid and fair resolution of customer complaints or
issues;
vii. explanation of any service guarantee and claims processing;
viii. description of any position required to be filled including the inherent
requirements of the position and the extent to which the Client offers to
make reasonable adjustments to avoid unlawful discrimination and meet
Equal Employment Opportunity responsibilities;
ix.
any particular purpose for which the Employment Service is being
required;
x.
any reference, background, or suitability check required by the Client to be
performed in respect of the position;
xi.
disclosure of Client identity;
xii. disclosure of Workseeker information, assessment or valuation.
b)
By a Workseeker – extending to agreement regarding all matters relevant to the
Member’s representation of the Workseeker including:
i.
Details of work conditions, the nature of the work to be undertaken, rates of
pay and pay arrangements;
ii.
The obtaining of any necessary consents, approvals, or permissions
required from the Workseeker;
iii.

The nature of any restraint imposed, directly or indirectly, upon the

28.01.16:i:\data\affinity docs\stcm3809\hoth120725\stcm3809_hoth120725_136.docx

32

Workseeker with respect to the Workseeker obtaining further work.
Principle 7 - Professional Knowledge
1.

2.

Members must work diligently to develop and maintain a satisfactory and up to date level
of relevant professional knowledge and, where required by RCSA’s By-Laws, maintain a
Continuing Professional Development program to the level prescribed by the RCSA Levels and
Criteria of Professional Membership issued from time to time.
Members must ensure that their Staff are adequately trained and skilled to undertake their
responsibilities.

Principle 8 – Good Order
1.

2.
3.

A Member must bring to the attention of the RCSA at the earliest possible time any
material concern, which the Member has regarding the Member’s or another Member’s
conduct in Professional Practice.
Concerns regarding Member’s conduct in Professional Practice must be referred to the RCSA
Ethics Registrar to be dealt with in accordance with the D&DRP.
Members are encouraged to use processes of counselling (as may be directed in
accordance with the D&DRP), negotiation, expert appraisal, mediation and arbitration
in order to resolve disputes and must endeavour to do so wherever practicable.
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Schedule 1 of RCSA Code for Professional Practice
Application Guidelines and Recommendations – Transition of Workers – Guidelines for Professional
Conduct – Reference Principle 3
1.

Members should be aware and acknowledge that in an open and competitive market place,
circumstances may arise when a Client wishes to change Employment Service suppliers.

2.

Members should also be aware and acknowledge that Members invest significant
amount of work, money, time and intellectual resources in establishing relationships with
Clients, developing critical understandings of Clients’ and Workseekers’ needs, training
Workseekers in systems of work for Clients, and inducting Workseekers in preparation to
undertake work for Clients'. Those investments contribute to Members’ goodwill and support
significant business capital, which is of value to Members and which Members are entitled to
protect by lawful means.

3.

This Guideline and Recommendation will apply in cases where a Member seeks to transition
on-hired Workseekers from their Employment Service supplier in response to Client requirements.

4.

Stakeholders in the transition arrangements may include Member or other Employment Service
suppliers involved in the transition, the Client, the Client’s customers and the on-hired
Workseekers themselves.

5.

Unless there are compelling reasons to the contrary, Members should give written notice to
the incumbent Employer Service supplier if they require to effect a transition of on-hired
Workseekers from that supplier in response to Client requirements (a “transition request”).

6.

In making transition arrangements, Members must give due consideration to the interest of all
stakeholders.

7.

Members must use reasonable endeavours to ensure that transition arrangements are managed
in a professional manner and they are designed to minimise disruption to stakeholders. To
that end RCSA recommends that Members ought to give consideration to and make
suitable arrangements:
a)
b)
c)

d)

e)

for the orderly continuation of business;
to identify and give effect to any relevant contractual or other legal obligations;
for the orderly transition of workers. This will usually require that the incumbent
Employment Service supplier be permitted to be first to inform its Workseekers of the
circumstances that have led to the transition request. The incumbent Employment
Service supplier should notify its Workseekers promptly upon receipt of a transition
request of circumstances that may be like to result in change, termination or redundancy
in the workplace;
whilst RCSA does not make any recommendation as to the timeframe within which a
transition is to be completed as circumstances will differ from case to case, Members
must conduct their Transition Dealings promptly in accordance with good commercial and
industrial practice;
to ensure that Workseekers are properly informed of matters relevant to their decision
to the transition or not to transition;

8.

Code Principles 1 (Confidentiality and Privacy), 2 (Honest Representation), 4 (Legal
Compliance), 5 (Safety & Security), 6 (Certainty of Engagement) and 8 (Good Order) will also be
relevant to transition arrangements and Members should give due regard to the requirements of
those principles as they apply to their transition arrangements.

SUMMARY A - Transition Flow Chart
Client raises the possibility that he/she will require a transition

Member advises regarding Code for Professional Conduct

Client confirms to New Supplier that transition request is to be made

Yes

Are there any compelling reasons that warrant
departure from requirement that New Supplier
notify incumbent of transition request?

Transition Request is given by
other appropriate route – e.g. via
client

No

New Supplier gives Transition
Request to Incumbent

RCSA advises New Supplier to give
Request to Incumbent & also
advises New Supplier to confirm
request has been given before
acting

(Transition Letter)

Identify relevant contractual and other legal obligations
Undertake a risk assessment of client’s site

Make and record transition arrangements for orderly continuation of
business

Implement transition arrangements

28.01.16:i:\data\affinity docs\stcm3809\hoth120725\stcm3809_hoth120725_136.docx

35

ATTACHMENT 2
Adapting to Change – The Boston Consulting Group
How private employment services facilitate adaptation to change, better labour
markets and decent work
Refer to separate file attachment which contains the following report
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ATTACHMENT 3
Flexible Forms of Work Position Paper of the International Organisation of Employers January 2014
Refer to separate file attachment.
i

https://www.commerce.wa.gov.au/sites/default/files/atoms/files/employmentagentsreview15.pdf

The Commission has made use of the power in Franchise Code cases – see: Australian Competition & Consumer
Commission v 4WD Systems Pty Ltd [2003] FCA 850; Australian Competition and Consumer Commission v Mailpost
Australia Limited [2010] FCA 369.
ii
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