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year, job agencies were able to deliver workers across more than 20,000 shifts to ensure vital
continuity of care for vulnerable aged care residents.
In addition to these important government partnerships, job agencies worked closely across multiple
industries and sectors to keep Australians working and to provide staffing for businesses to support
essential services and business continuity throughout COVID including:


Providing staffing for industrial and specialist works throughout the pandemic to support
food processing, warehousing and logistics in essential service industries



Supporting supermarkets to keep shelves full through additional stacking staff and increased
production in warehouses.



Finding additional qualified staff urgently to fill hospital and aged care staffing and support
positions.



Finding workers for call centres to accommodate rapid on-shoring of customer service call
centre function and activity, as well as to meet increased consumer demand for up to date
information on COVID-19 or to services business client.



Providing support staffing for hospitals and medical facilities around check-in points at entry
and exits so that critical permanent workers could be returned to the wards and their
specialist fields rather than on check-in activity and contact tracing.



Mobilising workforce to meet surge demand for a range of frontline services related to the
COVID-19 response including clinics, quarantine hotels and emergency operations centres,
as well as clinical and support staff for hospitals and healthcare providers.



Working directly with some of the hardest hit industries and businesses to help their
displaced workers – including pilots, chefs and entertainment and retail workers - into
essential services jobs such as warehousing and logistics.



Working to support businesses with surge demands in logistics, warehousing, retail/grocery,
medical and care and call centres access large volumes of workers for surge needs
sometimes with less than 24 hours turnaround.

The value of our industry in moving workforce with speed and efficiency goes beyond just mobility
however, it drives job creation and boosts economic recovery.
A report1 released by FTI consulting in May last year found that labour hire and job agencies will be
vital to creating jobs and supporting business to accelerate economic recovery post COVID-19. It
estimated that the effectiveness of job agencies in mobilising Australia’s labour market would boost
the nation’s economic recovery by almost $1 billion and deliver around $200 million for government
in jobseeker savings and additional tax revenue from the extra jobs created.

1

Leveraging Australia’s Agency Workforce to drive economic recovery, FTI consulting, 27 May 2020
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The report drew on local and overseas experience and evidence to assess the role of labour hire and
the job agencies in accelerating economic recovery after severe downturn. It found that businesses
who draw on agency workers during challenging times are likely to accelerate more quickly out of
downturn than their competitors.
It highlighted the importance of flexibility for business, especially small and medium businesses, in
any decision to invest and employ after an economic shock. Evidence in the report showed that
businesses who access agency workers during downturn recover more quickly, which in turn
provides vital stimulus for the economy.
Job agencies and labour hire will be essential to accelerating economic recovery in Australia by
getting people into jobs and helping business grow. We support business confidence by helping
organisations flex up, flex down and across to meet changes in demand and to pivot to new lines of
business with minimal risk.
The decision of the Federal Court in the Workpac v Rossato case in May last year caused enormous
uncertainty, not just for our industry but for employers of casual workers across many different
sectors.
It has brought into question the classification of many employees engaged as casuals who, in that
capacity, have been paid additional wages in place of the entitlements of permanent employees. It
has paved the way for claims that allow them to ‘double dip’ on entitlements, banking the extra
wage they were paid as casuals, while then making a claim for entitlements that additional wage
was designed to substitute.
The uncertainty around engaging workers and unanticipated financial liability this causes for
employers of casuals is untenable and is something that must be addressed and resolved as a matter
of urgency.
Make no mistake, this legislation reflects significant compromise and in no way looks like a solution
as RCSA would have crafted it. In relation to the definition, we would have preferred something
more akin to the ‘engaged and paid as such’ that existed under common law previously. Likewise,
in relation to casual conversion, although we support the principle of conversion, the mechanisms
and pathways proposed by this legislation create an enormous administrative burden for staffing
firms, some who employ up to 20,000 casuals at any one time and upwards of 70,000 different
casual employees in a single year.
Nonetheless, the measures for clarifying and addressing the enormous uncertainty and potential
liability that flowed from the Skene and Rossato decisions are absolutely vital for giving employers
the confidence they need to create jobs. What seems straightforward – that an employee is
entitled to either a loaded rate in lieu of permanent entitlements OR permanent entitlements, not
both – has not been for the past couple of years.
This Bill presents a suite of measures that, as a package, address some of the gravest concerns,
issues and barriers to employment that employers of casuals have been expressing to government
since the Rossato decision in May last year.
Now more than ever, flexibility for business – especially small and medium enterprises – will be the
deciding factor in whether and when they decide to invest after this economic shock. The casual
workforce will be vital in providing this support for business and business confidence as the
Australian economy emerges from the impact of COVID-19.
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The alternative for business will be to put employment on hold until things are looking more certain,
which will simply extend the period of downturn and stifle job creation at a time when it is most
vital.
The issues that this legislation seeks to address, particularly in relation to casual employment, are
vital for providing employers with the confidence they need to create jobs. While the final drafting
involves significant compromise by employers in a number of areas, the need to address the
uncertainty and vulnerability around casual employment following the Skene and Rossato decisions
is of paramount importance and perhaps the most important single aspect to supporting confidence
to create jobs and boost economic recovery.
At the end of the day, while RCSA may not support every element of this package, it is a suite of
measures that, on balance, contains measures that are imperative to support jobs growth and
economic recovery. It is for that reason we are strongly advocating its passage through the
parliament.
Now more than ever we need to do what we can to encourage business to retain and take on casual
employees, not deter them from doing so.

Approach to Submission
RCSA is a member of the Australian Chamber of Commerce and Industry (ACCI) and has been
involved in extensive consultation processes with ACCI which has informed ACCI’s submissions to the
Committee. As a result, the RCSA supports the detailed submissions made by ACCI. RCSA provides
these additional submissions to highlight key elements of the Bill which impact on RCSA and its
members.
RCSA believes it is critical that consideration of the provisions of the Bill is undertaken with a close
eye on why this process has been undertaken. In introducing the process which ultimately informed
the content of the Bill, the Prime Minister said:
“We now have a shared opportunity to fix systemic problems and to realise gains as a matter
of urgency to get more people back into work.”
RCSA believes it is essential that the promotion of employment opportunities guides consideration
of the specific provisions of the Bill. Any amendments proposed to the Bill should not be considered
unless they are aligned with this fundamental and critically important aim.

General Position
RCSA’s primary area of interest in relation to this Bill is in relation to casual employment. In
Australia, on-hire staffing firms employ around 360,000 casual employees at any one time. RCSA
members range from large staffing businesses who might at any time have up to 20,000 casual
employees working within the business of their clients, to very small operations engaging less than
50 casual employees. The ability for RCSA members, and employers more broadly, to support
business to create jobs, invest and grow as we recover from the economic impact of the pandemic
relies upon clarity and certainty in relation to engaging casual workers.
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It is critical that there be swift and decisive action to address the substantial uncertainty regarding
the nature of casual employment that has come sharply into focus over the past 3 years. It is for this
reason that RCSA is broadly supportive of the inclusion of a definition of casual employee in the Bill.
RCSA considers that the inclusion of a definition will provide its members, and employers more
broadly, with greater certainty with respect to the engagement of casual employees.
RCSA acknowledges, however, that there is a need to ensure that certainty has regard to both
parties to the employment relationship and does not come at the expense of fairness. It is for this
reason that RCSA is generally supportive of the inclusion of casual conversion provisions within the
Bill even given the significant additional administrative burden this will impose on its members.
RCSA’s support for the casual employment provisions of the Bill however, is contingent on the
maintenance (and to some degree, clarification) of the “double dipping” provisions of the Bill. If the
Bill is to provide certainty and fairness it must retain provisions that prevent employees from being
able to claim both a casual loading, which compensates for the absence of permanent employee
entitlements, as well as those entitlements. The absence of such provisions will continue and in all
likelihood exacerbate the risk and uncertainty that currently surrounds the engagement of casual
employees. Rather than drive employment opportunities, the absence of these provisions will stifle
employment and slow Australia’s recovery from the pandemic.

Casual Definition
RCSA believes the casual definition set out in the Bill goes a long way to providing certainty to
employers and employees. It enables both parties to have control over the nature of the
relationship at its outset. Consistent with the submissions of ACCI, it is RCSA’s preferred position
that a casual employee be one who is engaged by the employer as a casual and is paid a casual
loading (or higher casual rate of pay). RCSA accepts, however, that there needed to be a level of
compromise in relation to the definition.
RCSA considers the following aspects of the definition are critical to its position in support of the
definition:
a. that the definition includes an exhaustive list of matters, as set out in section 15A(2),
that the Courts can have regard to in assessing whether employment is casual
employment; and
b. that the time at which this assessment is carried out is on commencement of the
employment relationship, and that post-commencement conduct does not impact
that definition.
It is noted that there has been some commentary which suggests that the proposed definition
represents an imbalance of power, and that it enables employers to label any type of employment
casual. This should be rejected. The factors which determine whether a firm advance commitment
has been given, which are set out in section 15A(2), simply do not enable an employer to dictate that
an employment relationship is casual where those factors do not reflect that characterisation. If an
employee is told they are a casual and is paid a casual loading, it is highly unlikely a Court could
conclude that they are in fact a casual employee if they have no right to reject work. Even if this was
the case, the casual conversion provisions represent a curative measure, which strictly requires an
employer to offer permanent employment in broadly applicable circumstances.
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There is one critical area where the casual definition should be amended to promote the aim of
certainty and simplicity for the users of the industrial relations system. Currently, section 15A(2)(b)
provides that a factor to be taken into consideration in determining whether a person is engaged as
a casual employee is “whether the person will work only as required”. The difficulty RCSA sees with
this is that it lacks certainty and is there open to a diverse range of interpretations.
An example of the challenge this would present can be found in a number of the arrangements that
were necessarily implemented through the pandemic. Large numbers of employees shifted
between employers and industries as some areas required a significant uplift in employee levels and
others saw sharp reductions. Supermarkets and aged care facilities, for example, needed additional
resources to respond to changes in regulatory and community needs. RCSA’s members played a
critical role in addressing this need, moving large numbers of employees from industries under
stress because of the pandemic, including from the airline and travel industry, into casual roles in
these industries. These arrangements were in place for an indeterminate period of time and in
many instances involved, at least in the short term, reasonably predictable patterns of work. On one
reading of the proposed clause it could be considered that the employees were working “as
required” by the RCSA member and their client. On another reading, however, the fact that the
duration of the employment was unable to be determined, combined with the fact that there was a
level of certainty in relation to the way the employees would work could result in a conclusion that
this is not work that is “as required”, but rather reflects an advance commitment to ongoing work.
This would be the case even if the employer had the explicit ability to offer work as it required and
the employee had the capacity to accept or reject such an offer.
Given this, RCSA is strongly supportive of the ACCI submission that section 15A(2)(b) should be
deleted or at the very least the word “only” should be removed from that provision.

Casual Conversion
Division 4A of Part 1 of Schedule 1 of the Bill provides for a new, universal right for eligible
employees to be offered to convert to full-time or part-time employment. These provisions come
with significant obligations on employers, who are required to:
a.
b.
c.
d.

identify which employees meet the criteria to be offered casual employment;
assess whether there are grounds upon which an offer might not be made;
establish the terms on which an offer might be made; and
comply with timeliness obligations with respect to offers and responses.

These obligations are administratively burdensome and go well beyond the substantial majority of
provisions which currently exist in Modern Awards. In 2017 in the Casual Employment Case2, the
Fair Work Commission undertook an extensive review of casual conversion provisions in Modern
Awards and, at the conclusion of that process, established a model casual conversion clause and
inserted that clause into the majority of modern awards. The model clause established a right for an
employee to request conversion once certain criteria have been met. By contrast, section 66B of the
Bill requires as employer to:
a. establish whether a casual employee has been employed for a period of 12 months;
and

2

[2017] FWCFB 3541 (5 July 2017).
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b. if this has been established, determine whether the employee has, in the last 6
months of that 12 month period, worked “a regular pattern of hours on an ongoing
basis which, without significant adjustment, the employee could continue to work as
a full time employee or a part time employee”.
Neither of these obligations are simple. While prima facie the question of whether a casual
employee has been employed for 12 months may seem simple, when regard is had to the many
ways in which casual employees can be engaged this becomes significantly more challenging. It is
common, and this became clear when employers were assessing eligibility of their employees for the
JobKeeper wage subsidy, for there to be substantial periods where casual employees perform no
work for their employer. On one view these periods might represent breaks in employment and
effectively result in the commencement of work after such a break amounting to new employment.
On another view, they might represent an approved period of absence in otherwise continuous
employment. Further, and again this was a matter of some complexity and controversy in the
JobKeeper process, whether an employee is working regular and ongoing hours is fraught with
uncertainty.
The scale of the challenge for RCSA members in undertaking these assessments should not be
underestimated. As set out earlier in these submissions, a single RCSA member may have up to
20,000 casual employees engaged at any one time. An employer with this volume of casual
employees is likely to be required to undertake potentially hundreds of these assessments every day
of the year. It is then required to meet the strict timeframes for the assessment and
communications with the relevant employees.
RCSA is concerned about the burden this places on its members. RCSA accepts, however, that in
order for its members to achieve the certainty of an appropriate casual definition and to be
protected from double dipping claims, there needs to be a clear pathway to permanent employment
for employees who work in a manner that is aligned with the way that permanent employees work
should they wish to take that pathway. There are, however, some amendments that could be made
to the casual conversion provisions that would maintain a pathway for casual employees who seek
permanent employment while easing some of the administrative burden for employers and
preventing employers being required to offer conversion in unreasonable circumstances.
RCSA supports an amendment, as proposed by ACCI, which would remove the obligation on
employers to advise employees who do not qualify for conversion because they do not meet the
criteria in section 66B(1). It is reasonable for employees who qualify for casual conversion, but who
are refused conversion on reasonable grounds (as provided for in section 66C), to be provided with
an explanation of what those grounds are. This is because there are a number of different grounds
that might be relied on by the employer, and notifying the employee of this enables that employee
to identify the basis on which they have not been made an offer, and can then determine whether
to challenge that decision. In regard to section 66B, however, there is no such uncertainty, and the
employee can readily identify that they have not been offered conversion because the employer has
determined that have not been employed for 12 months and/or have not worked the requisite
regular hours.
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RCSA also supports the amendment proposed by ACCI to add the words “or is reasonably likely to”
to a number of the provisions of section 66C(1). In the staffing industry, contracts for the provision
of staffing services are often time limited, with uncertainty as to whether those contracts will
continue for a further term. It would not be uncommon, for example, that an employee would
otherwise be entitled to be offered conversion in March, but the contract between the staffing
business and its client comes to an end in July with no guarantee of renewal. In those
circumstances, it would be reasonably likely, but far from certain, that the employment would cease
within 12 months. In these circumstances it would be unreasonable not to allow an employer to
decline to offer permanent employment.

Double Dipping
As raised earlier in these submissions, the prevention of “double dipping” is a primary concern for
RCSA and its members and is critical to RCSA’s support for Schedule 1 of the Bill. The ability for
RCSA members, and employers more generally, to move forward confidently with the expansion of
casual employment opportunities is contingent on there being strong protection against claims for
permanent employee entitlements for those who have been paid a casual loading.
It should be uncontroversial that employees who have been engaged on a casual basis have been
paid a premium for the absence of the certainty and entitlements that are associated with
permanent employment. It should also be uncontroversial that an employee who works in
accordance with such an arrangement and takes that premium rate is being appropriately
compensated for those permanent employee benefits, and should not have the capacity to seek
additional payments. This is a simple question of fairness, and any removal, or reduction in the
scope of, section 545A clear the path for further unjust enrichment of employees and have the
potential to impose enormous additional costs on employers that would imperil current levels of
employment, let alone promote jobs growth as the key component to Australia’s economic
recovery. The RCSA echoes the concerns raised by ACCI in its submissions in relation to the impact if
these section 545A did not apply retrospectively.
RCSA considers there are two amendments that should be made to section 545A that would provide
greater certainty and ensure that the “harm” that the provision is intended to avoid applies to its
fullest extent.
Firstly, as proposed by ACCI in its submissions, RCSA considers section 545A should make it clear, as
we believe was intended to be the case, that it applies to those who were, but are no longer, casual
employees of an employer. It does not appear to have been the intention of the legislation to limit
the protection only to those currently engaged, and an amendment will ensure that the true
intention is reflected in the provision.
Secondly, RCSA considers that section 545(1)(b) should be amended to ensure that the Courts do
not adopt an overly narrow approach to the question of whether an identifiable amount has been
paid to a casual employee. It would be unreasonable for Courts to require a high level of specificity
in relation to the quantum of the casual amount in order for the premium paid to a casual to be
used to offset against permanent employee entitlements.
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RCSA considers that section 545A should make clear that it is sufficient for the Court to establish
that the terms of employment of an employee to whom section 545A applies provide that they are
paid a casual loading, and should not require the precise nature of that casual loading to be
established, either as a fixed dollar amount or a percentage. This is because:
a. if the employee is an employee covered by a Modern Award, that Modern Award will
specify the quantum of the casual loading, either as a percentage of a base rate of
pay or a fixed amount; and
b. if the employee is not covered by a Modern Award (either because they perform
work that does not fall within the scope of a Modern Award or the Modern Award
does not cover casual employees), sections 194 and 295 of the Fair Work Act 2009
(Cth) require the terms of a National Minimum Wage order to establish a casual
loading and express that casual loading as a percentage. The National Minimum
Wage Order for 2020 (and previous years) established that the casual loading for
casual employees is 25%.
This amendment would ensure the provisions achieve the purpose for which they were enacted.
The would provide a Court with a clear guideline for identifying and calculating the quantum of any
potential offset. If an employee not covered by a Modern Award is identified as having been
engaged as a casual employee and paid a casual loading, and has been paid $50 per hour, the Court
can readily identify that the loading amount (as defined in section 545A) is $10 per hour.
The RCSA proposes the following be inserted after 545(1)
(1A) Unless otherwise provided for, the loading amount is:
a) for an employee who is covered by a Modern Award, an amount calculated by
reference to the casual loading percentage or amount provided for in that Modern
Award;
b) for an employee to whom an enterprise agreement applies, an amount calculated by
reference to the casual loading percentage or amount provided for in that enterprise
agreement; and
c) for an employee who is award/agreement free, an amount calculated by reference to
the casual loading percentage provided for in the National Minimum Wage Order at
the applicable time.
The priority here is to ensure that businesses who have previously provided a loaded rate of pay to a
casual employee in lieu of permanent entitlements are not prevented from offsetting any liability
from a reclassification of that employee by a technicality around how that loading was identified.
Clearly, this provision intends to ensure that employers are not required to pay twice for the same
entitlement by provision of both a loaded rate as well as determined permanent entitlements from
reclassification. RCSA would like to see greater clarity, either through amendment or additional
regulatory powers, to ensure that, in cases where a loading paid in lieu of permanent benefits has
resulted in a higher rate of pay, an employer can offset the loading incorporated within that wage
against any permanent entitlements that may apply following reclassification of an employee.
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About RCSA
RCSA is the peak industry body for recruitment, staffing and workforce solutions in Australia and
New Zealand representing over 3,000 Corporate and Individual Members.
RCSA promotes and facilitates professional practice within the recruitment and staffing industry. It
sets the benchmark for industry standards through representation, education, research and business
advisory support to our member organisations and accredited professionals who are bound by the
ACCC authorised RCSA Code for Professional Conduct through membership.
RCSA is a proud member of the World Employment Confederation, the voice of the recruitment and
staffing industry across 50 countries, and the Australian Chamber of Commerce and Industry,
Australia’s largest and most representative business network.
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